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Introduction

Thanks a lot to the organisation committee for inviting me to Georgia. It’s not my first visit to Georgia, but the first in Batumi, yet it’s with the same pleasure that I’m here to discuss legal issues with colleagues and friends. Let me say that your concerns are always cross border oriented and again you have showed us Georgia’ concerns over cross border litigations.

I was asked to present on the worldwide regulations on cross border enforcement of maintenance obligations. Let me provide you with some figures. In EU, each year there are 350 000 marriages and 170 000 divorces
. Mixed marriages (in which spouses come from different EU countries) are pretty common and with approximately 50% of marriages ending in divorce all over Europe, the recovery of maintenance obligations is a crucial issue.

And even I don’t have any figures from Georgia, I’m sure that the trend is quite similar.
But let me narrate a short romance.

Romance turns into nightmare

Tamara, a young and pretty Georgian woman married Bertrand, a Frenchman stationed in Tbilisi for work. The couple has two children, Ivan and Charlotte. Suddenly Bertrand lost his job, and as a result he was forced to take a lower paying one in France. A few short months later the couple divorced.

How should Tamara go about getting the necessary support for her and her children? 

What court holds jurisdiction on maintenance obligations?

Who can help Tamara recover money from her ex-husband?

This banal story is the starting point of the regulations on cross border recovery of maintenance obligations.

Together we will help Tamara to recover money as soon as possible.

Complex Legal background

Early, the international community became concerned over alimony and child maintenance.

New York convention – June 20th, 1956 

After war collateral damages, numerous soldiers married or not ladies in occupied territories, and a lot of children were born, most of them without father living at their side.

The New York convention from June 20th, 1956 was focused on the recovery of maintenance obligations, whether initial decision about maintenance and for all decisions which change this initial decision.

So far 65 countries took part to this convention; Georgia is not one of them
. 

Hague convention (HCCH) 

Later at the Hague conference, 4 conventions on maintenance obligations were created and signed

(8) Convention of 24 October 1956 on the law applicable to maintenance obligations towards children
(9) Convention of 15 April 1958 concerning the recognition and enforcement of decisions relating to maintenance obligations towards children
(23) Convention of 2 October 1973 on the Recognition and Enforcement of Decisions Relating to Maintenance Obligations
(38) Convention of 23 November 2007 on the International Recovery of Child Support and Other Forms of Family Maintenance
(39) Protocol of 23 November 2007 on the Law Applicable to Maintenance Obligations
Even though Georgia is membership of HCCH since 2001, any of these conventions were ratified by Georgia so far.

Bilateral conventions about child maintenance issues 

In addition, some countries such as France, signed bilateral agreements on child maintenance obligations. Consequently the landscape is a bit complex.

Conclusion for Tamara
As Georgian citizen Tamara can’t expect protection from these treaties and conventions. Her situation is the same as ordinary citizen. In many countries, Governments take care about cross border enforcement maintenance obligations. So far in Georgia it’s not considered as a priority. After this conference, I guess the Georgian ministry of justice will reconsider this issue.

Let me know tell you how it could be, if Georgia was part of EU. Maybe it’s a dream now, but who knows in close future. How in UE we solved this problem about cross border enforcement of child maintenance.

Regulation CE 4/2009 December 18th, 2008

Europe was inspired by the Hague conventions and on December 18th, 2008 passed regulation CE 4/2009 on jurisdiction, applicable law, recognition and enforcement of decisions and cooperation in matters relating to maintenance obligations.

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2009:007:0001:0079:FR:PDF.

This regulation is only applicable to cross-border cases. Internal cases (between two nationals) still remain regulated by national law.

Definitions

To share the same knowledge even though we don’t speak the same language, the regulation provides us with some definitions about words or expressions (art 2.1.1). As always such definitions are very useful to better ones understanding and apply this regulation.

To know more about these definitions please look to article 2.1.1.

Objectives of regulation 4/2009

Area of freedom, security and justice

EC has set an objective to maintain and develop an area of freedom, security and justice, in which the free movement of persons is ensured. For the gradual establishment of such an area, the Community is to adopt, among others, measures relating to judicial cooperation in civil matters having cross-border implications.

Legal EC environment

This regulation 4/2009 is a stone among others to build a legal and harmonised environment in Europe. We can mention among other measures already adopted Council Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters, Council Directive 2003/8/EC of 27 January 2003 to improve access to justice in cross-border disputes by establishing minimum common rules relating to legal aid for such disputes, Council Regulation (EC) No 2201/2003 of 27 November 2003 on jurisdiction and the recognition and enforcement of judgments in matrimonial matters and in matters of parental responsibility, Regulation (EC) No 805/2004 of the European Parliament and of the Council of 21 April 2004 creating a European Enforcement Order for uncontested claims, and Regulation (EC) No 1393/2007 of the European Parliament and of the Council of 13 November 2007 on service in the Member States of judicial and extrajudicial documents in civil or commercial matters. 

Efficient recovery of maintenance obligation

In order to ensure swift and efficient recovery of maintenance obligations and to prevent delaying actions, decisions in matters relating to maintenance obligations given in a Member State should be in principle provisionally enforceable. 

The court of origin should be able to declare the decision provisionally enforceable even if the national law does not provide for enforceability by operation of law and even if an appeal has been or could still be lodged.

Entry into force

This regulation 4/2009 has been applied since June 18th 2011 as the EU ratified the Hague protocol from November 23th, 2007.

However some provisions Articles 2(2), 47(3), 71, 72 and 73 have been applied since 18 September 2010.

Members States concerned by regulation 4/2009

Denmark is not taking part in the adoption of this Regulation and is not bound by or subject to its application in accordance with Articles 1 and 2 of the Protocol, on the position of Denmark annexed to the Treaty on European Union and the Treaty establishing the European Community. 

Chapter I: Scope of regulation CE 4/2009

This Regulation shall apply to maintenance obligations arising from a family relationship, parentage, marriage or affinity. There is no restriction on the age of beneficiaries as it is in the Hague convention (2007/11/23) or in the Protocol of the Hague (2007/11/23), which are other regulations on the same topic.

Maintenance obligations can result from a court order of a Member State or a Non-member state, authentic instruments which are enforceable in the Member State of origin (art 48). These court decisions or authentic instruments are recognised and are enforceable in the same way as court decisions.

Regulation 4/2009 wants to guarantee equal treatment between all maintenance creditors. This concept of creditor is understood in the broad sense by the Regulation, which regards as such: the public agency acts on behalf of the creditor because it represents him/her or because it provided him/her with support
 

Section I: A fair trial through a professional service of documents

The litigants must have a fair trial. It would not be true if one of them did not appear because they had not been informed. Applying the principles set forward by the European Court of the Human rights, the defendant has the right to apply for a review if he/she did not appear in the court of the Member State of origin because he/she was not regularly served with the summons in sufficient time to prepare his/her defence
.

This provision is an invitation for the creditor to be very careful with the quality of service-notification of documents carried out on the basis of regulation (EC) 1393/2007 of November 13rd, 2007. As enforcement agents in charge of such service of documents we are particularly concerned with this issue.
Section II: Jurisdiction imposed or chosen 

Tamara has different options to request a court decision on maintenance contributions.

The litigants have different opportunities if we consider jurisdiction, which lies with 

· The court of the place where the creditor or the debtor are “residents” (art 3) 

· The choice of court by litigants (art 4) 

· The court of which one of the litigants holds nationality, 

· The court that has jurisdiction to settle disputes in matrimonial matters when it concerns maintenance obligations between spouses or former spouses (art 4/c/I).

This regulation promotes proximity and pragmatism, as jurisdiction can be based on whether or not the defendant appears in court (art 5). The court only holds jurisdiction if the defendant makes an appearance; however this is not true if the appearance is to contest jurisdiction.

Finally if there is no court of a Member State that has jurisdiction, the courts of a Member State may, on an exception basis, hear the case (art 7). This is a required forum with the objective being to avoid a gap in jurisdiction.
Section III: Examination as to jurisdiction

The court is regularly seised of the matter at the time when the document instituting the proceedings (summon) or an equivalent document is lodged with the court, or if the document has to be served before being lodged with the court. (art 9)

If the court has seised a case over which, it has no jurisdiction under regulation 4/2009 it shall declare its own motion that it has no jurisdiction. (art 10).
Finally the creditor got her court decision, and the court sentenced her ex-husband to 250 euros per month for each child and 200 euros per month for her. Finally Bertrand must pay 700 euros per month as maintenance obligation. It’s a lot of money for both.

How will this court decision be applied and by whom?

Chapter II: Co-operation between central authorities

To facilitate cross-border recovery of maintenance obligations a system of co-operation between Central Authorities designated by Members States must be built.

The central authority (this could be more than one in federal states) is the focal point of cooperation, and the use of the European judicial network in civil and commercial matters (created by Decision 2001/470/EC) is encouraged. Central authorities should hold regular meetings to increase cooperation, exchange information (art 50) and take measures to facilitate the application of this Regulation (art 50).

How can the Central authority assist the creditor?

Section I: The requests

First of all, the applicant/creditor or the defendant/debtor is not allowed to submit a request directly to the central authority in the other country, avoiding the cacophony of requests. 

The requests for co-operation are only formulated between central authorities. Similarly the nature of the requests is limited by the regulation itself, in order to avoid whimsical requests
.

To increase efficiency, each request must use a form
 that identifies the applicant, his request, and his/her reasons, as well as any evidence. 

The forms are written in the official language of the requested Member State or a language that the Member State accepts (art 59-1). Professionals (lawyers, judges, clerks and enforcement agents) are now familiar with such forms.

Any translation is required for the documents accompanying the form. But translation can be requested if necessary (art 59 – 2). We agree that such provision should save a lot of money for litigants
. 

The request must be examined quickly because the requested Member States’ authority has only 90 days to provide required information and the request is not stopped even it’s not complete.

The central authority of the requested Member State can refuse a request only if the requirements by Regulation 4/2009 are obviously not fulfilled and a form
 is especially dedicated to this refusal. However refusal is not allowed for the reason that documents or extra information would be necessary. 

Section II: Missions of the Central authorities

Paragraph I: Fluxing and facilitation of enforcement

The central authorities particularly have to receive and forward the requests for recognition of the decision from the requesting Member State, as well as the requests for enforcement of these decisions. 

Specifically the central authorities must support the creditor (art 51)

· To locate the debtor and his/her properties and assets, 

· To facilitate the enforcement of court decisions granting maintenance obligation 

· To encourage the amicable settlements, including voluntary payment from debtor

· To facilitate collection of documents and other evidence

· To facilitate proceedings to obtain any necessary provisional measures

· To facilitate the service of documents

Apparently the central authority plays the role of “facilitator” but in any case, acts as a substitute for courts, judges or any enforcement agents. 

N.B: All support provided by the central authority to the creditor is our professional obligation as enforcement agents in France where we are action as facilitator.
Paragraph II: Easy access to justice – legal aid

The Central authorities are also in charge of granting or facilitating the legal aid (art 44), which is a key element in access to justice. This legal aid concerns among others (art 45)
· :Pre-litigation advice, 

· Legal assistance in bringing the case before a court and the representation in court as well, 

· Exemption of fees and costs of proceedings to persons mandated to perform acts during the proceedings (in particular enforcement agents for their actions and writs) 

· Interpretation and translation of documents required by court or authorities

· Travel costs when physical presence of the person concerned is required

Clearly the regulation 2009/4 (art 44 to 47) supports creditors recovering money.

Paragraph III: Assistance to the creditor

The central authority must assist the applicant in his request, checking to see if it contains all necessary documents. Avoiding mistakes, it is only when the file is complete that the central authority will transfer the file to the central authority of the requested Member State. It’s a pledge of security and quality of the forwarded request. 

The applicant should always be informed on the status of the case.

In 30 days
 from the date of the receipt of the application, the Central authority of the requested Member State must deliver an acknowledge receipt of the request
 and inform the Central Authority of the requesting Member State about the first actions taken or planned. This is also the time that they should request any documents or extra information
 needed (art 58 point 3).

Information on the status of the case must be provided in the 60 days following the acknowledgment of delivery. (art 58 point 4)

The Central authorities are strongly encouraged to use the fastest means of communication and the most efficient to stay within these time limits (fax, e-mail, etc..)

Paragraph IV: Access to information

a) Detailed information and data protection

As professionals of enforcement, we know how crucial access to information on the debtor’s assets is. 

So the requested Central Authority shall use all appropriate and reasonable means to obtain the relevant information about the debtor’s assets (art 61). 

Information shall be adequate, relevant and not excessive in order to protect the debtor’s privacy. 

In addition, all information shall be confidential (art 62-4).

This information is related to

· The address of the debtor

· The income of the debtor 

· The identification of his/her employer 

· The identification of debtor’s bank accounts

· The identification of the inheritance of the debtor. 

Surprisingly a provision of Regulation 4/2009 (art 61 – 2), stipulates that the access to the debtor’s assets can be required only if information relating to the income, the employer or the bank accounts of the debtor is insufficient to allow the enforcement of the court decisions. 

This creates a hierarchy, which is not relevant for professionals of enforcement. 

What insufficient does it mean? => Totally or partially. This provision will create some problems on the ground for enforcement agents.
Lastly if the national law requests it, a notification of data collected on debtor shall be notified to him/her (art 63), but to avoid likely prejudice in the effective recovery of the maintenance claim, the notification could be deferred. This however cannot be for more than 90 days from the date on which the information was provided to the requested Central Authority (art 63-2).

b) Transmission of information

The central authority, which obtained this patrimonial information, must transmit it to the competent courts or the competent authorities in charge of serving legal documents (personal service or notification) or enforcing court decisions (art 62-1). Thus the enforcement agent should obtain from Central Authorities relevant information to efficiently enforce court decisions. 

This is a positive aspect. But why not open access to the debtors’ asset information directly to the enforcement agent? Such measure would save a lot of time and speed up the process of debt recovery, which is positive for the creditor.

c) Confidentiality

The confidentiality of patrimonial information and the address of the debtor are preserved. Thus they can be used only to facilitate debt recovery (art 62). 

This provision excludes using them from another case or another debt. Consequently, to preserve the debtor’s rights, this patrimonial information must not be stored (in particular into a database) beyond the end of this recovery of maintenance obligations.

We have a similar regulation in France in our enforcement law and we must be very careful to delete such information from our database. An administrative body CNIL is responsible for checking it.
Section III: Costs

Costs are key issues in cross border service of documents or enforcement. Harmonization of enforcement costs is highly desirable, but we are far away from this objective. Some progress however has been made, in particular with translation costs.

Thus in order to limit the costs of enforcement proceedings, no translation should be required unless enforcement is contested and without prejudice to the rules applicable to the service of documents. 

Members States are highly encouraged to promote a favorable legal aid scheme. Thus there is a full coverage of the costs relating to proceedings concerning maintenance obligations in respect of children under the age of 21 initiated via the Central Authorities. (art 46-1) 

Paragraph I: Principle: Central authority intervention is free of charge

The creditor will not be requested to pay it national central authority for its support, as each central authority shall bear the costs in applying the regulation 4/2009. 

We find such provisions in other regulations where fees, taxes and any contribution are prohibited from Central authorities. (art 54) – 1).

Paragraph II: Exception: Specific measure can be charged

The only exception is when exceptional costs arise from a request for a specific measure
.

As enforcement agent, such provision is not clear enough, because how do we define a specific measure? 

The creditor however still remains protected with double protection. 

· Firstly because identification of the location of the debtor shall not be considered as a specific measure. (art 54-2)

· Secondly, because in advance the creditor must agree upon this specific measure and on its cost. In practice, this will be done using a “quotation” sent to the creditor by the Central Authority.

Paragraph III: Recovery of enforcement costs

The costs (as the costs of enforcement or the enforcement fees) - do not profit from a priority or privilege because there is no precedence for costs over the recovery of maintenance. That provision (art 43) guarantees the creditor to receive his/her full amount of money more quickly.

The costs are paid by the enforced party – the debtor (the defendant) pays the costs if he/she is solvent. However, if the defendant received free legal aid, the requested Member State may recover costs on an exceptional basis and if his/her financial circumstances so allow. (art 67)

Exceptionally and in addition the competent authority of the requested Member State should be able, to recover costs from an applicant who has received free legal aid but lost the case., Such recovery depends on his/her financial situation after deb collection. Such provision should be applied, in particular, when someone has acted in bad faith. 

Such request should be exceptional. Applying this may be very complex.
Chapter III: Mutual recognition and enforcement
In European justice area the rule is a mutual recognition and trust on court decisions. Consequently a court decision from any EU country, will be recognised in France and vice-versa. For the creditor, this means that a court decision from his/her country about over maintenance obligations will not be reviewed in any aspect when recognition, enforceability or enforcement will be required (art 42).

Section I: Mutual recognition without reservations

First of all, mutual recognition of a decision related to maintenance obligations has no effect on the existence of family relationships, parentage, marriage or affinity (art 22). 

Mutual recognition is applied between all Member States, which is characterized by an absence of exequatur (art 17) and without any possibility of opposing it. If a decision is enforceable in one Member State, it will be enforceable in another, without any declaration of enforceability (no exequatur).
Consequently the court decision obtained in one EU country by the creditor will be recognised and carried out in France without any reservations. All protective measures or enforcement measures shall be carried out in France by an enforcement agent exactly as it is for a French citizen. 

However, the defendant has the right to apply for a review of the foreign court decision under certain circumstances and especially, if he was not served with the document establishing the proceedings (art 19-1-a).
Such provisions reinforce our jobs as enforcement agents in charge of the personal service of documents, which should avoid problems about non service issues.

Section II: Documents required for enforcement

Paragraph I: Copy of the court decision

The enforcement will be done on the basis of a “copy of the decision which satisfies the conditions necessary to establish its authenticity plus an extract from this decision using a form” (art 20-1-b and annex I for the form).

With such provision we could face some practical problems in France, where the enforcement agent must carry out the original to implement the proceedings. Nevertheless the Regulation EC 4/2009 of December 18th, 2008 is prevailing on the French national legislation.
The sensitive and costly issue of translation has been solved. The principle established by the Regulation is the absence of translation of the decision, except if it is disputed (art 20-2). Finally the translation is limited to the extract of the decision requested for the form (art 20-1-d & b). This is a positive solution.
Paragraph II: Detail about amount of the debt

The creditor must provide the enforcement agent from France with the amount of the debt, along with arrears, dates and calculation.

As practitioners, this point is crucial for us as we know how many disputes are based on calculation and we strongly encourage creditors to explain the account in detail.
Section III: Refusal or suspension of enforcement

To speed up the debt recovery process, promote efficiency and tackle any delay, the regulation limits refusal or suspension of enforcement, only if they exist in the law of the requested Member State and if in addition they are not incompatible with EC regulation. This later makes provision for 

· Prescription of action – the longer limitation period is applied (art 21-2).

· Suspension of enforceability concerning the decision in the Member State of origin (art 21-3)

Section IV: Provisional and protective measures

Everyone understands easily the importance of debt recovery of and maintenance obligations. In order to ensure efficient recovery as well as to prevent delaying actions, EC regulation 4/2009 promotes provisional enforceability of court decisions about on maintenance obligations. The objective is to attach provisional enforceability to each sentence about on maintenance obligations.
Therefore if the national law of the State of origin does not provide for enforceability, or even if an appeal was lodged against the court decision, the foreign judge can provide a sentence with enforceability according this EC regulation (see principle 22).

Provisional measures are always available for the creditor in a Member State. Even if under the regulation of this State, another Member State has jurisdiction as to the substance of the matter (article 14).

To collect money, the creditor can use provisional or protective measures (art 18) against the debtor and their assets and other belongings. This can be done under the regulation and provisional measures and as well as proceedings existing in the State where the court decision must be applied and enforced (ex. France)

The scope of such provisional or protective measures finally depends on each State which is good news for the creditor because in France the scope is wide.

Section V: Enforcement measures

Enforcement measures under the law of the Member State of enforcement can be applied to obtain money from the debtor. The EC regulation 4:2009 does not cover these enforcement measures and it’s not surprising as we don’t have European enforcement measures.
All enforcement measures can be applied with proportionality. Thus some enforcement measures such as seizure of immovables seems disproportionate for small maintenance obligations. 

As enforcement agents we are trying to deploy other enforcement measures such as attachments on bank accounts, or attachments on wages, as well as seizure on vehicles rather than seizure of immovables, especially if it’s the debtor’s house/apartment.

Proportionality is a principle promoted by recommendation 17/2003 in point III-4 from COE. Enforcement measures used by enforcement agents must be proportionate to the stake of the case, the amount of the debt and the interests of debtor. 

In conclusion, enforcement agents must use only what is necessary, which is simple to say but sometimes difficult to do.

Again, this principle of proportionality is underlined by Guidelines from CEPEJ – Dec 2009 in paragraph 38. Visibility and proportionality about costs, consequently about enforcement measures, are part of ethics and professional conduct. Again in paragraph 40 of Guidelines, proportionality of enforcement measures is the result of proper access to information and data about the debtor’s assets.

Conclusion

EU regulation is without any doubt the most advanced regulation on these cross border issues, concerning enforcement of maintenance obligations helping European citizens to obtain money for her and her children. 

In this regulation we found a real will to topple obstacles such as translation, immediate enforceability for court decisions and access to debtor assets information or costs of enforcement.
As an enforcement agent, I am confident that this regulation is moving in the right direction. We will see very soon what kind of difficulties we will face with and we will report them to our professional bodies, to UIHJ and to EC.

However, as underlined, Georgia must do more to protect creditors on maintenance child obligation, in cross border enforcement field. Georgia must consider international treaties and ratify them as soon as possible to join the “family” and protect it citizen and in particular the more vulnerable.

*-*-*
� source journal “Français du Monde”, April May 2011 page 9


� � HYPERLINK "http://treaties.un.org/pages/ViewDetailsIII.aspx?&src=TREATY&mtdsg_no=XX~1&chapter=20&Temp=mtdsg3&lang=fr" �http://treaties.un.org/pages/ViewDetailsIII.aspx?&src=TREATY&mtdsg_no=XX~1&chapter=20&Temp=mtdsg3&lang=fr� 


� Regulation EC 4/2009 of December 18th, 2008, art 64. This is the situation in France for the Family Allowance offices or for the Agricultural Social insurance system.


� Regulation EC 4/2009 of December 18th, 2008, art 19.


� On the possible requests, to see Regulation EC 4/2009 of December 18th, 2008, art 56


� See Regulation EC 4/2009 of December 18th, 2008, forms.


� Regulation EC 4/2009 of December 18th, 2008, art 66


� Regulation EC 4/2009 of December 18th, 2008, art 58, point 8 


� For this purpose there is a form - Regulation EC 4/2009 of December 18th, 2009


� This time is shorter than it is in the Convention of the Hague of November 23rd, 2007 which is six weeks.


� The followed procedure is in all points similar to that laid down in the Convention of the Hague of November 23rd, 2007.


� Therefore specific rules should be added to the current rules on legal aid in the European Union – the current legal aid system in EC is Directive 2003/8/EC. Thus a special legal aid scheme for maintenance obligations would be set up.


� This should be just as they are provided in article 53 of Regulation EC 4/2009 of December 18th, 2008.
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